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Guide to the Reconsideration Application Form 

The purpose of the Guide to the Reconsideration Application Form (the “Guide”) is to provide you, as an 
applicant, with information to help you properly prepare and complete your Reconsideration application 
and, more specifically, your Reaconsideration Application Form. 

This Guide is not a substitute for, nor does it replace, the requirements of the Employment Standards Act 
(the “ESA”), the Administrative Tribunals Act, the Employment Standards Regulation or the Employment 
Standards Tribunal’s Rules of Practice and Procedure (the “Rules”).  The Guide is not binding on Tribunal 
Members.  The Guide is also not meant to provide you with any legal advice. 

For your ease of use, the Guide will explain, in numbered paragraphs below corresponding to the 
numbered paragraphs in the Reconsideration Application Form, the information you require as an 
applicant and should be mindful of when preparing your Reconsideration application and Reconsideration 
Application Form. 

1. Company/Organization/Individual filing an application for reconsideration (“Applicant”) 

Any person served with a decision or order of the Employment Standards Tribunal (the “Tribunal”), 
including the Director of Employment Standards (the “Director”), an incorporated company, an 
unincorporated business, an organization, an association, a partnership, or an individual, may file an 
application for reconsideration of the order or decision (see section 116 of the ESA). 
You should also note that the Tribunal can decide on its own to reconsider an order or a decision of the 
Tribunal in an appeal although that rarely occurs. 

Name of the Applicant 
Although the order or decision of the Tribunal in respect of which you are making your Reconsideration 
Application already identifies you (and all other parties), it bears repeating that if you are an individual 
applying for reconsideration, make sure to use your full legal name. Initials are not enough: 

Say: John Herbert Smith 
Not: J.H Smith 

If you are an individual more commonly known by another name, you should list both your legal and 
the other name you are known by: 

Example: John Herbert Smith also known as Herbie Smith 

If the applicant is a company incorporated in British Columbia, use the legal name of the company 
registered with the Corporate Registry: 

Example: ABC Ltd. 
Not: ABC 

Sometimes, the incorporated company conducts business under a different business name in which case 
you should list both the legal name, as well as the trade name under which the company carries on 
business: 

Example: 123456 B.C. Inc. doing business as ABC Manufacturing 
Not: ABC Manufacturing 
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Address of the Applicant 
The applicant, whether an individual or not, should provide their current address for delivery on the 
Reconsideration Application Form so that the Tribunal can use this address for delivering notices and 
documents in the reconsideration proceedings. 
It is very important that the address for delivery provided to the Tribunal is both accurate and current.  
If the address changes at any time during the reconsideration proceedings, after the Reconsideration 
Application Form is filed, the applicant must immediately inform the Tribunal, in writing, of the change 
and provide the new address for delivery. 
If the applicant is an incorporated company, its business address may not be the same as its registered 
and records office address.  The applicant must identify on the Reconsideration Application Form the 
address it wishes to use for the purpose of communicating with the Tribunal. The applicant may use 
the company’s business address, the registered and records office address or another address.  Similarly, 
an applicant who is an individual may choose the address he or she wants to use on the Reconsideration 
Application Form for communicating with the Tribunal. 

Telephone number 
The applicant must provide the Tribunal with a current telephone number on the Reconsideration 
Application Form so as to allow the Tribunal to contact the applicant, if necessary.  As with the 
applicant’s address, if the telephone number of the applicant changes after the Reconsideration 
Application Form is filed, it is the applicant’s responsibility to advise the Tribunal in writing of a new 
telephone number. 

Fax number and e-mail address 
If the applicant provides the Tribunal with a fax number, the Tribunal may deliver notices and 
documents to the applicant by fax. 
Alternatively, if the applicant provides the Tribunal with an e-mail address and indicates a preference for 
communicating with the Tribunal via e-mail then the Tribunal will use the applicant’s e-mail address to 
communicate with the applicant and to deliver any notices and documents.  Where the applicant does 
not provide an e-mail address or a fax number on the Reconsideration Application Form, the Tribunal, as 
a default option, will communicate with the applicant via mail at the address provided by the applicant 
on the Reconsideration Application Form. 

Delivery of documents by the Tribunal 
If the Tribunal delivers a document by mail, the document is considered to be delivered five (5) days 
after it was mailed, unless that day is not a business day of the Tribunal, in which case the document is 
considered to be delivered the next business day. 
If the Tribunal delivers a document by fax or e-mail, the document is considered to be delivered on the 
day after it was sent unless that day is not a business day of the Tribunal, in which case the document is 
considered to be delivered the next business day. 

2. Applicant’s lawyer or agent (if applicable) 

Although in most cases an applicant is self-represented, an applicant may choose to be represented by 
a lawyer or an agent. An agent is simply a person who is authorized to act on behalf of another person. 
Where the applicant authorizes a lawyer or agent to act on the applicant’s behalf in a Reconsideration 
application, the lawyer’s or agent’s name, address, telephone number and fax number must be set out on 
the Reconsideration Application Form. 
As with self-represented applicants, where a lawyer or an agent representing an applicant provides the 
Tribunal with a fax number, the Tribunal may deliver notices and documents by fax. 
Where a lawyer or an agent provides the Tribunal with an e-mail address the Tribunal will use the e-mail 
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address to communicate with the applicant’s lawyer or agent. 
The same rules with respect to deemed delivery set out in paragraph 1 above (see heading Delivery 
of documents by the Tribunal) will apply where the applicant has a lawyer or an agent. 
It is the applicant’s obligation to immediately notify the Tribunal in writing if the applicant’s lawyer or 
agent withdraws or ceases to represent the applicant. 

3. The Tribunal decision you want reconsidered: BC EST # _   Decision Date:  _     

In this part, you should set out the Tribunal’s decision you want reconsidered. The decision number is 
found in the top right hand corner of the decision you want reconsidered. 

4. What do you want the Tribunal to do about the decision? 

Reconsideration not an automatic right of a party 
Although a person served with a Tribunal decision or order of the Tribunal may make an application for 
reconsideration, the Tribunal will not automatically reconsider the decision or order in question.  The 
decision to reconsider is within the sole discretion of the Tribunal.  It is important to note that in light 
of the objectives of the ESA, which include efficiency, fairness and finality of the Tribunal’s decisions, 
the Tribunal is very cautious in exercising its discretion to reconsider an order or decision and will only do 
so in exceptional circumstances. 

Not a function of Reconsideration to re-weigh evidence 
The Reconsideration process is not designed to allow a party dissatisfied with a Tribunal appeal 
decision to reargue the party’s case afresh or to repeat evidence and arguments previously made to the 
appeal.  On a reconsideration application, the Tribunal will not re-weigh the evidence submitted in the 
appeal in order to come to a different or more favourable decision for the applicant. 

When a reconsideration application may be made 
A Reconsideration application may be made where the applicant can demonstrate that the 
Tribunal, in its appeal decision, committed a reviewable error. Reviewable errors include a breach of 
the rules of natural justice by the Tribunal or a fundamental error in law in making its decision.  
Reconsideration is also appropriate where the applicant can show that there now is compelling new 
evidence. 
For information and discussion about “natural justice”, “error of law” and “new evidence” please see 
the Employment Standards Tribunal’s Guide to Appeal Form. 

Form of proceeding 
Although the Tribunal may proceed by way of written submissions, in-person hearings, hearings by 
telephone or by other electronic means, the Tribunal almost always hears a Reconsideration application 
by way of a written submissions only hearing.  Therefore, it is especially important that the applicant 
file with the Tribunal full and complete written submissions along with their Reconsideration 
Application Form. 

Time limit for reconsideration application 
The applicant must file their Reconsideration Application within the statutory time period set out in 
section 116 of the ESA, namely, within 30 days after the date of the Tribunal’s (appeal) decision.  
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What is the process employed by the Tribunal in deciding whether or not to exercise its reconsideration 
authority 
The Tribunal uses a two-stage process when deciding if it should exercise its reconsideration power: 
First, the Tribunal will decide whether the matters raised by the Reconsideration application justify 
reconsideration.  In deciding this question, the Tribunal will consider a non- exhaustive list of factors 
including: 

• Whether the Reconsideration application was filed in a timely fashion (Did the 
applicant file the reconsideration application outside the time limit set out in Section 
116 of the ESA?); 

• Whether  the  applicant’s  main  focus  is  to  have  the  reconsideration  Tribunal 
effectively "re-weigh" evidence that was previously submitted in the appeal (Is the 
applicant simply dissatisfied with the appeal decision and rehashing argument(s) made 
before the appeal Tribunal without adding anything new?); 

• Whether the application arises out of a preliminary ruling or order made by the Tribunal 
in the course of an appeal (If the Tribunal in the appeal proceeding has made a 
preliminary ruling before making its final decision in the appeal, that preliminary ruling 
cannot be reconsidered until after the Tribunal has completed the appeal hearing and 
made its final decision); 

• Whether the applicant has raised questions of law, fact, principle or procedure 
which are so significant that they should be reviewed because of their importance to 
the parties and/or their implications for future cases (If the applicant can demonstrate, 
for example, the appeal Tribunal failed to comply with the principles of natural justice; 
made some mistake in stating the facts; made a serious mistake in applying the law or 
failed to deal with a significant issue in the appeal, the Tribunal will be inclined to grant 
reconsideration); 

• Whether the applicant has made out an arguable case of sufficient merit to warrant 
the reconsideration (Has the applicant presented persuasive evidence or argument to 
demonstrate that there is likely an error in the appeal decision?). 

If the Tribunal, after weighing the factors in the first stage, concludes that the application is not 
appropriate for reconsideration then the Tribunal will reject the application and provide its reason for 
not reconsidering the appeal decision. 
However, if the Tribunal finds that the application raises one or more issues that justify 
reconsideration, the Tribunal will proceed to the second stage in the analysis where the merits of 
the application will be evaluated. 
The merits of the application relate to and involve consideration of one or more of the grounds of 
appeal the applicant may have previously raised in the appeal such as breach of natural justice, error of 
law or new evidence which the applicant wants the Tribunal to review in the reconsideration 
application. For a discussion of these grounds please refer to paragraph 3 in the Guide to Appeal Form. 
S o m e  examples of when the Tribunal will not exercise its discretion to reconsider and will thus 
dismiss the applicant’s reconsideration application at the first of the two-stage process includes the 
following: 

Example: Where the applicant is raising new issues in the reconsideration application not 
previously raised or argued in the appeal of the determination. 
Example: Where the applicant simply wants to have another hearing before a different 
tribunal and has nothing new to say but simply desires to reargue the submissions and 
resubmit the same evidence previously submitted at the hearing before the Director’s 
delegate and subsequently in the appeal of the determination. 
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Example: Where the applicant applies to reconsider a preliminary decision of the Tribunal 
(for instance, a preliminary decision regarding the scope of the appeal or whether certain 
documents should be disclosed). 
Example:  Where the applicant has missed the deadline for filing the application for 
reconsideration and has not provided any or insufficient reasons for missing the time limit to 
apply. 

What do you want the Tribunal to do? 
If the Reconsideration application meets the requirements of the ESA and the Tribunal’s Rules and the 
Tribunal does not summarily dismiss it at the first stage of the reconsideration process, the Tribunal will 
seek submissions from the other parties and the Director.  Once all the submissions from the 
participating parties have been received in accordance with the Tribunal’s Rules (see Part 4), the 
Tribunal will make its decision. The Tribunal has the authority to confirm, vary or cancel the order or 
decision or refer the matter back to the original panel or another panel of the Tribunal.  Therefore, it 
is important that you specify in your reconsideration submissions the precise remedy you are seeking 
from the Tribunal.  In other words, you must state what you want the Tribunal to do with the original 
Tribunal order or decision made on appeal.  Make sure you provide your full arguments justifying the 
remedy you are seeking. 

5. Provide your reasons and argument for your request for reconsideration on a separate sheet of 
paper. 

It is very important that you, as an applicant, make your full submissions in writing setting out the basis 
of your Reconsideration application and that you deliver those submissions, together with all your 
supporting documents and Reconsideration Application Form, to the Tribunal within the time limit 
specified in the Tribunal’s Rules (see Rule 27(2)). 
“Supporting documents” does not mean copying the same documents you previously sent to the 
Director’s delegate during the investigation of the complaint or produced at the hearing of the 
complaint before the determination was made and perhaps resubmitted to the Tribunal in your appeal. 
If you have “new evidence” in the form of documents that satisfies the Tribunal’s test for new evidence 
(see the heading “What does “new evidence” mean?” in the Guide to the Appeal Form) then you should 
enclose those documents with your Reconsideration Application Form, together with an explanation 
why the documents qualify as “new evidence”. The same applies with “information”; it does not refer 
to information or evidence that you previously provided the Director’s delegate in the investigation or 
hearing which the delegate considered or to the Tribunal, which the Tribunal reviewed on the appeal. 

Documents disclosed  
Documents submitted to the Tribunal as part of your application are disclosed to the other parties to the 
application, including the Director of Employment Standards.  Please redact all instances of Social 
Insurance Number(s) and Date(s) of Birth from the documents you are submitting to the Tribunal. 

6. I am requesting an extension to the statutory reconsideration time period. 

Requirement to file a written explanation for the delay 
Although a person served with a Tribunal decision or order of the Tribunal may make an application for 
reconsideration, the Tribunal will not automatically reconsider the decision or order in question.  The 
decision to reconsider is within the sole discretion of the Tribunal.  It is important to note that in light 
of the objectives of the ESA, which include efficiency, fairness and finality of the Tribunal’s decisions, 
the Tribunal is very cautious in exercising its discretion to reconsider an order or decision and will only do 
so in exceptional circumstances. 
If you, as an applicant, file your reconsideration application after the expiry of the time limit for 
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applying for reconsideration, Rule (28)(1) of the Tribunal’s Rules states that you must provide written 
reasons explaining why your application was not filed in time. 
However, if you fail to provide written reasons why your application for reconsideration was late or 
if you provide insufficient reasons explaining the delay, the Tribunal may not proceed with your 
application. Therefore, it is imperative that you provide a sufficient written explanation, with your late-
filed reconsideration application, explaining why your application is late. 
It is important to note that where the Tribunal proceeds with your late-filed application because it is 
persuaded that you have a reasonable explanation for your late filing, the Tribunal may still reject the 
application at the first or second stage of the two-stage analysis referred to above under the heading: 
“What is the process employed by the Tribunal in deciding whether or not to exercise its reconsideration 
authority?” 

What factors will the Tribunal consider in determining whether or not to proceed with your late filed 
reconsideration application?” 
The factors the Tribunal considers when deciding whether to proceed with a late-filed reconsideration 
application are similar to those the Tribunal considers when determining whether or not to grant an 
extension of time to appeal where an appeal application is filed late (see the Guide to Appeal Form). 
These factors include the following: 

(1) If there is a reasonable and believable explanation for the applicant’s failure to 
request a reconsideration within the time limits; 

(2) there is not an unreasonably long delay by the applicant in filing the reconsideration 
application;  

(3) there has been a genuine, and continuing, intention to file a reconsideration application; 

(4) the applicant has made the other parties, including the Director, aware of the 
applicant’s intention to file the application before the expiry of the time limit for filing a 
reconsideration application; 

(5) the other party will not be unduly prejudiced if the applicant is granted an extension of 
time to request the reconsideration; and 

(6) the applicant, based on first or initial impressions, has a strong case that might succeed. 

The Tribunal will weigh and balance these factors; that is, the applicant does not have to prove the 
existence of all of them.  While there may be stronger evidence of one factor, and some (or no) 
evidence concerning another factor, the Tribunal will weigh all the evidence in making its final decision 
on whether to allow the late reconsideration application. 

7. Submit the following documents to the Tribunal 

To complete and file your Reconsideration application, you must submit by mail to the Tribunal’s office 
address (provided on the Reconsideration Application Form), or by e-mail to registrar@bcest.bc.ca, or 
by fax to 604-775-3372, your signed Reconsideration Application Form, together with your written 
reasons and argument; any documents in support of your application; and your written explanation for 
your late reconsideration application (if your application is late). 
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